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OPINION

Michael J. Hopkins (“Father”) and Leighann M. Gullett (“Mother”) were married and are
parents of twin daughters, Heather Hopkins and Haley Hopkins, born June 29, 1992. The parties
were divorced by decree entered May 10, 1999, wherein the court approved a Marital Dissolution
Agreement providing that the parents would sharejoint custody of their twin daughterswith Father
having physical custody of the children during the school year and Mother having custody during
the summer recess. Following the divorce, Father resided in Manchester, Tennessee, and Mother
resided in Tuscumbia, Alabama. On March 16, 2000, a modification order was entered granting
Father residential placement/custody of thetwin daughtersand providing visitation rightsto Mother.
This Order was further modified on March 18, 2002, by an Agreed Order and Permanent Parenting
Plan which expanded the visitation privileges of Mother. This Permanent Parenting Plan provided
that the parties would make joint decisions as to education, non-emergency healthcare, religious
upbringing and extracurricular activitiesinvolving the minor children. Mother wasrequired to pay
$40 per week as child support. On July 17, 2002, Mother filed the present Petition for Change of
Primary Residential Parent aleging in pertinent part:

4, Y our Petitioner would show that between thelast court appearancein
this cause and especially over the past several weeks, the Respondent herein has



refused to providefor the appropriate care of the parties’ minor children and, infact,
the Respondent’s actions now pose a substantial threat of harm to both minor
children, making it contrary to their manifest best interest for the Respondent to
remain as the designated primary residential parent of said minor children.

Your Petitioner would further show that the Respondent continues to be
separated from his present spousewhich hascontributedto, at least in part, thefailure
of Respondent to maintain a habitable and safe home for the minor children. Your
Petitioner would further show that the home presently maintained by Respondent for
theminor childrenisunclean, unsafeand filthy to such adegreethat it posesadanger
to the health of both minor children. Infact, the minor children constantly complain
to your Petitioner of the urine and tobacco smell that is present in the Respondent’s
home. Further, the Respondent, instead of appropriately ridding the home of these
odors, or its source, uses candles in an attempt to simply cover the odors, although
the odor permeates the clothing, hair and skin of the minor children requiring
Petitioner to wash the odor from their clothing and hair and otherwise rid them of
these odors. Your Petitioner would further show that the parties minor children
continueto contract head lice at Respondent’ shome with Respondent doing nothing
to rid his home of head lice. In fact, Petitioner would show that contrary to
Respondent’s assurances that he will eliminate the infestation that is obviously
present in his home, the children have had three (3) additional episodes of head lice
over the past few months with the last occurrence only some three (3) weeks before
the filing of this Petition. Further, upon information and belief, Petitioner would
show that if not for the parties’ minor daughters assuming complete responsibility
for their own care and hygiene, they would never be encouraged by Resondent to
bathe or otherwise maintain proper hygiene. Infact, it isthe parties' two (2) minor
daughterswho havetaken on the responsibility of trying to keep Respondent’shome
clean, doinglaundry and at times cooking for themsel ves, without any hel p or interest
shown by the Respondent. Further, despite the many admonishments of Petitioner
to Respondent about these unclean and unsafe conditions in his home as evidenced
by the children’s condition as described above, the Respondent either ignores
Petitioner or states that Petitioner and/or the two (2) minor children are lying about
thechildren’ sconditionsor the unclean and unsafe conditionsin Respondent’ shome.

Y our Petitioner would further show that in addition to the filthy and unkept
environment existing in Respondent’ shome, the Respondent continuesto smokeand
allow others to smoke in the home with the minor children present, ignoring the
restrictions of the Amended Permanent Parenting Plan in that regard and the fact that
medical expertshaveindicated that the minor children must be kept in asmoke-free
environment due to severe allergies.

Your Petitioner would further show that the minor children are left

unattended on numerous occasions and have been found by your Petitioner several
blocks from their home, with Respondent knowing nothing of children’s

-2



whereabouts. Further, upon information and belief, when Respondent does utilize
the services of ababysitter, he uses many times afourteen (14) year old many times
to watch and supervise the children. Further, upon information and belief,
Respondent has on numerous other occasi ons advised the minor children that hewas
going to town for ashort period of time although he refusesto allow the children to
go with him and does not return until three (3) to four (4) hours later with the
children being attended or supervised by no one during these absences. Further,
Petitioner would show that the Respondent’s brother resides in the home with
Respondent and on occasion brings his paramour to that residenceto spend thenight,
at which time the parties’ minor children are required to sleep in a make shift bed
elsewhere in Respondent’ s home.

More importantly, your Petitioner would show that the parties’ minor child,
Heather has a serious alergy condition that requires scheduled medication. In fact,
your Petitioner hastaken thischildto an allergy specialist in Florence, Alabamawho
has been treating this child over asignificant period of time and has established aset
routineand specific courseof treatment for thischild' sallergies. Further, thiscourse
of treatment, as presently prescribed by the allergy speciaist, followed two (2) full
days of medical testing to determine the exact nature of the alergies and the most
effective course of treatment indicated by these tests. This course of treatment
includes shots that must be administered to this child on aregular set schedule in
addition to other medications the child isto take by mouth.

Y our Petitioner would show that, despitethe courseof treatment as prescribed
by the allergy specialist, the Respondent refusesto give this minor child her needed
medi cations, including the shots, which must be administered in accordancewith the
prescribed scheduleto be effective. Further, in spite of the fact that Respondent has
been told that if this minor child misses a scheduled allergy injection she must start
the procedure al over again, the Respondent continues to refuse to abide by the
doctor’ sprescribed schedule. Y our Petitioner would show that instead of complying
with the established routine as prescribed by the allergy specialist, the Respondent
statesthat heisof the opinion that nothing iswrong with thisminor child except that
“she might be allergic to cats’ and that this child should be taking no medication
except as prescribed by alocal physician in Tullahomawho has done nothing in the
way of extensive testing to determine the true nature of this minor child' s allergies.
Further, the Respondent now advises Petitioner that she need not sent (sic) any
billing from the allergy speciaist to him as he has no intention of paying any portion
of what he claimsisan “unnecessary medical expense’. Moreover, Petitioner would
show that Respondent’s failure to administer these shots in accordance with the
prescribed schedul e can have serious heal th consequences and despite being advised
of that fact, Respondent still refuses to cooperate.

On August 26, 2002, Father filed his Answer and Counter-Petition with the answer being a
genera denia of the materia alegations of the Petition and the Counter-Petition asserting:
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2. The counter-petitioner now alleges that material change in
circumstance has occurred since the entry of the Permanent Parenting Plan and
Amended Permanent Parenting Plan. The counter-petitioner assertsthat the counter-
respondent has interfered with the counter-petitioner’ s time with the children. The
counter-respondent continuesto make unfound all egationsthat the counter-petitioner
does not properly care for the children. The counter-respondent has also scheduled
numerous doctor’ s visits for the children that are unwarranted and unneeded. The
counter-petitioner asserts that the counter-respondent has become unstable while
around the children and presents an immediate danger to their health and welfare.
The counter-petitioner assertsthat the joint decision making authority asserted inthe
Permanent Parenting Plan should bemodified and the counter-respondent’ stimewith
the children should be monitored or supervised.

3. The counter-petitioner asserts that the Permanent Parenting Plan
in this cause should be modified to grant the counter-petitioner full decision-making
authority regarding the children.

4. Thecounter-petitioner further assertsthat the counter-respondent’ s
scheduled time with the children should be monitored or supervised.

5. The counter-petitioner further asserts that the counter-respondent
has shown signs of instability that causes the counter-petitioner concern for the
parties minor children. The counter-petitioner respectfully requests the Court to
require the counter-respondent to undergo amental evaluation to determineif sheis
competent and stable enough to care for the parties minor children.

Obvioudly troubled by the behavior of both of these parents, the trial court on October 14,
2002, entered an order requiring each parent to submit to amental evaluation by David C. Mathis,
EDD.

After anumber of vendetta-like proceedingsand much discovery, the cause cameonfor trial
on June 19-20, 2003, after which on August 6, 2003, the trial court entered its order providing in
pertinent part:

And it satisfactorily

APPEARING unto the Court that theoriginal petitioner, Leighann M. Gullett,
has failed to establish a material change in circumstance that presented a threat of
substantial harm to the children as alleged in her original Petition before this Court.
The Court does further find that the petitioner, Leighann M. Gullett, has made false
statementsbefore this Court and the petitioner hasno credibility with the Court. The
Court does find that several conflicts have arisen between the parties regarding the
decision-making authority of the parents and that it would be in the manifest best
interest of the children for the defendant, Michael J. Hopkins, to have the exclusive
decision-making authority with regard tothechildren. The Permanent Parenting Plan
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shall be modified to reflect this modification. Furthermore, the holiday schedule
devised by the parties in 2002 provided that one parent would have al holiday
visitation each year the other party would have all of the holiday visitation the next
year. Thisisnot in the best interest of the minor children. Beginning in 2004 the
holiday scheduling shall be modified to reflect that each party share in the holiday
schedule each year with the children. It further

APPEARING unto the Court that the counter-petitioner, Michael J. Hopkins,
hasshown amateria changein circumstance and shown that the counter-respondent,
Leighann M. Gullett, is now gainfully employed. The counter-respondent testified
that she earns $300.00 to $450.00 per week. Child support should be modified and
set pursuant to the Guidelines. The counter-defendant, Leighann M. Gullett, shall be
responsiblefor child support inthe amount of $439.00 per month. Thischild support
obligation shall be paid through the Registry of the Clerk & Master’ s office with any
requisite fees and commissions assessed by the Clerk & Master. It is, therefore,

ORDERED, ADJUDGED AND DECREED by this Court that the
petitioner’ s Petition to Modify the Permanent Parenting Plan in this cause is hereby
denied. The Counter-Petition filed by Michael J. Hopkinsis hereby granted and the
Permanent Parenting Plan shall be amended as provided by the Permanent Parenting
Plan attached hereto as “Exhibit A.” It isfurther

ORDERED, ADJUDGED AND DECREED by this Court that the counter-
respondent, Leighann M. Gullett, shall beresponsiblefor child support intheamount
of Four Hundred Thirty NineDollars($439.00) per month. The Permanent Parenting
Plan shall be amended to reflect this modification of child support.

Mother filed atimely appeal.

Mother presents a sole issue on appeal: “Whether the evidence preponderated against the
finding that no material change of circumstance had occurred granting thefather primary residential
placement of the parties’ two (2) minor children and designating sole decision-maker on matters
concerning the minor children.”

In the Complaint it is alleged that a change of circumstances has occurred and that “the
respondent’ s actions now pose asubstantial threat of harm to both minor children.” Inthe Order of
August 6, 2003, the court finds that petitioner “has failed to establish a materia change in
circumstance that presented a threat of substantial harm to the children as alleged in her original
Petition.”

Both the allegation of the Complaint and this finding of the court represent the standard
applied in Musselman v. Acuff, 826 S.W.2d 920 (Tenn.Ct.App.1991) and Wall v. Wall, 907 S.w.2d
829 (Tenn.Ct.App.1995). This “substantial risk of harm” standard has been both judicially and
legislatively abrogated. Blair v. Badenhope, 77 S.W.3d 137 (Tenn.2002); Kendrick v.Shoemake, 90
S.W.3d 566 (Tenn.2002); Cranston v. Combs, 106 S.W.3d 641 (Tenn.2003); Tenn.Code Ann. 8 36-
6-101(a)(2)(B)(2001 and supp. 2002). Thiscommon law and statutory metamorphosisis discussed



atlengthinKestersonv. Varner, No. M2003-00743-COA-R3-CV, 2005WL 195113, (Tenn.Ct.App.
January 27, 2005). (perm. app. denied June 27, 2005)

The present standard in the words of the Tennessee Supreme Court is:

We clarified that this standard requiresthetrial court to engagein atwo-step
process to make its final custody determination. First, the court must determine
whether a material change in circumstances has occurred after the initial custody
determination. Although there are no bright-line rules for determining when such a
change has occurred, there are severa relevant considerations: (1) whether achange
has occurred after the entry of the order sought to be modified; (2) whether achange
was not known or reasonably anticipated when the order was entered; and (3)
whether a change is one that affects the child’s well-being in a meaningful way.
Kendrick, 90 S.\W.3d at 570; see also Blair, 77 SW.3d at 150.

Second, after finding that a material change in circumstances has occurred,
thetrial court must determine whether modification of custody isin the child’s best
interests using the factors enumerated in Tennessee Code Annotated section 36-6-
106(2001).

Cranston v. Combs, 106 S.W.3d 641, 644 (Tenn.2003).

Asisusually truein parenting disputes, thiscaseisfact intensive and heavily dependent upon
an assessment of the credibility of witnesses. Appellatereview of thefactsisgoverned by Tennessee
Rule of Appellate Procedure 13(d) under which the case is heard de novo with the findings of fact
of thetrial court being presumed correct unlessthe preponderance of the evidence shows otherwise.
Credibility of witnessesis primarily ajudgment call for the trial court which has an opportunity to
observe the manner and demeanor of the witnesses while testifying, an advantage not available to
an appellate court reviewing the record. Accordingly, great deference is afforded on appeal to the
credibility determinations made by the trial judge. Mitchell v. Archibald, 971 SW.2d 25, 29
(Tenn.Ct.App.1998).

Whilethetrial judgedid not favor uswith specific findingsof fact, hemadeageneral finding
that Mother had made fal se statements to the court and had no credibility. Careful review of the
record showsthat Mother has alleged abombshell and proved afirecracker. Onewould assumethat
her allegations of deplorable conditions in the father’s home, including lice infestations, odor of
urine, uncleanliness and inattention to the persona hygiene of the children would surely spill over
into the school classroom. Not so, say the childrens' teachers. Dr. LisaWhite, D.Ed., was fourth
grade teacher for the children at Westwood Elementary School. Shetestifies:

Q. In the capacity of afourth grade teacher, did you have contact ever
with Heather or Hailey?

A. | have taught them both.



Q. Tl us about that. What did you teach them?

A. Hailey was in my homeroom this past year and Heather would come
to my class for two different subjects.

Q. How would you describe these two little girls?
A. Very likeable. They seemed to be very happy.

Q.  Whenthey cameto school werethey well-groomed and appropriately
dressed?

A. Yes.

Q. Please explain.

A. They were always clean, their hair was clean.

Q. At any time during the last year, was there any problems with head
lice?

A. No.

Q. If someone alleges they had head lice ten times over the last eight to
ten months would that be accurate or inaccurate?

A. That would [be] inaccurate.

Q. If someone made the statement that these children came to school
disheveled, cameto school with dirty clothes, would that be an accurate or inaccurate
statement?

A. Inaccurate.

Q. If someone told you that these children, in particular, that there was
abehavior problem, misconduct, would that be an accurate or inaccurate statement?

A. Inaccurate.
Q. How would you describe these girls?
A. Very bright girls. They made very good grades, the girls were

prepared for class.



Q. How did they do the things you asked of them?
A. Very, very compliant, very positive, very respectful toward me.

Q. How would you rate the children as far as studies, average, above
average, below average?

A. Above average.
Q. Thelr actions in school ?
A. Excellent.

Q. Areyou familiar with any extracurricular activities the children are
involved in?

A. | believe Heather was in basketball. | believe she was really more
athleticthan Hailey. At recessHeather would go out and play soccer. | believethat’s
what they played. Hailey was doing stuff with her friends. They both were very
active during recess. Neither one have (sic) trouble making friends, keeping friends
or interacting with other children.

Q. Do the children seem to get along with the other kids?

Yes.
Were you aware that both children were involved in chorus?
Oh, yes.

Have you had any contact with Mr. Hopkins?

On many occasions.

o » © > O »

Explain, please.

A. He would visit the school from time to time to see how the girlswere
doing, any problems he would aways be there. He would aso be there for any
concert, programs that took place or open house or parent-teacher conferences. I've
frequently sent gradereportshomewith studentstotheir parents. If he had aquestion
about something or aconcern, hewould writemeanote. | would respond either with
aface-to-face visit or by letter.



Q. Did you ever have the opportunity to see Mr. Hopkins personally
interact with the children?

A. Yes.

Q. Haveyou ever witnessed children when they seemed to beintimidated

by a parent?

A. Yes.

Q. Do you think you know how to pick up on that?

A. Yes.

Q. Did you see that at al in these children?

A. No.

Q. Did the children ever say whether or not they were scared of their
father?

A. They never mentioned that to me.
Q. How did they interact? Was it obvious how they got along?

A. Well, they werelaughing and hugging, just casual hanging on to him.
Just afriendly relationship and they seemed to really enjoy each other.

Q. Do the children love their father?
A. Yes. Oh, yes.

Rita Pope was third grade teacher to both of the children at Westwood Elementary School.
Shetestifies:

Q. Right. They completed fourth gradein May, so you had the children
last year. How did the children do last year?

A.  They werewonderful students. They always had their homework and
were well-prepared for class. They were always clean, well mannered, very polite,
always happy. You could just tell that they loved to be at school. They were just
happy children.



Q. Wasthereany incident where one or both children may have had some
lice——head lice?

A. To my knowledge, like | said, Hailey was in another classroom — —
| only had her for socia studies, but, to my knowledge, | believe that Hailey ended
up with liceonetime. I'm sureit was from who she sat with in the classroom.

Q. And so that would have been the school year —— let me make sure |
get my yearsright, that would have been the school year 2001, ending 2002; correct?

A. Yes.
Q. May of 2002 was when the school year ended?
A. Yes, May.

Q. So the lice episode would have occurred during that period of time;
isthat correct?

A. To my knowledge.

Q. Have you had any contact with them this year?

A. Yes, I've seen them in the hallways. Likel said, they are both really
happy children, very loving and always when they see me, they are always hugging
me.

Q. Mrs. Gullett in her petition alleges that the children were not well-
groomed during the year that you had them. What is your observation of how the
children came to school ?

A. They were always clean. They were always dressed appropriately for
school. There was no problem about grooming at al, they were always well-
groomed.

Q. How did they do in their studies?

A.  They aways made good grades. And they would tell me at timesthat
their father would help them with stuff if they didn't understand how to do
something. Likel said, they always just made wonderful grades.

Q. Was there ever abehavioral problem ——

A. Never.
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Q. ——with either one of them?
A Never abehaviora problem at all.
Q. If Ms. Gullett had, in an interview with an independent evaluator,

mentioned that one of the children had some behaviora problems, would that be
accurate or inaccurate?

A. Inaccurate. There was never any trouble with behavior.
Q. Do you recall them being in trouble for anything?

A. No.

Q. Did they do their schoolwork as they were requested?
A. Always.

Q. Now then, were either of the girls active in school in extracurricular
activities in the third-grade year to your knowledge?

A. In the third grade we didn’t have anything. They didn’t participate
in cheerleading or ball or anything like that in third grade at all.

Q. What about Girl Scouts? Weren't they involved in Girl Scouts at that
age? Or do you even know?

A. I’'m not for sure.

Q. Okay. All right. That’s good enough. Tell the Court about Mr.
Hopkins. Did he participate in the school functions? How did he interact with the
children?

A. He——any time there was an after-school activity hetried his best to
bethere. Hewasamost alwaysthere. Hewasthere for parent-teacher conferences,
he was there for open house. He was there as much as he could be.

Q. Did he seem to be active and interested in the children’s behavior
during their time there at the school, their conduct?

A. Always. Always. Hewould also send notes to school. If the child

didn’t understand something then hewould say, | helped them with thisor whatever.
He always sent notes.
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Q. Did he seem to help them with homework?

A. Yes, if they needed help. They were both sharp girls. They hardly
ever needed help, but if they did, he always helped them.

Q. Did you ever notice whether Ms. Gullett ever made any contact with
you? Did she every (sic) attend any parent-teacher conferences?

A. In third grade she never did. Infact, | saw her only onetimeand | did
not know who she was.

Q. Tl us about that incident.

A. The children —— at that time, it was lunchtime, so both girl’ s classes
were in the cafeteriaand | was walking back from the cafeteriaon my way to lunch
and | saw Hailey, which was another classroom and she was standing to the side of
the hallway, and then here came Heather and | saw alady walking down the hall and
they went over and hugged her, but it was not an emotional-type hug. It wasjust a,
you know, ahi-hug. And so, they're always hugging me, they' reawaysreal loving
and | said, who wasthat you were giving my hugsaway to? They just kind of paused
for aminute and didn’t say anything and | said, who is this lady, or something like
that, and they said, they paused and said, it’s our mom.

Q. How did the kids — — did you ever have an opportunity to observe
how the children interacted with Mr. Hopkins? Did they seem to be loving towards
him? How did they interact with him?

A. They were awaysreal loving. They were happy to see him any time
he was there. They were just always happy to be around him.

Q. Did he take steps to become involved with the school activities other
than just the parent-teacher conferences?

A. Our school is not areal active —— alot of parents are in there at
different times, but like | said, anything that was scheduled, he was there.

Thereport cardsfrom Westwood Elementary School indicatethat both of thesetwingirlsare
far above average in their academic work and exhibit no behaviora problems.

Mother allegesthat Father blocked her from receiving information pertinent to the children

fromtherecordsat school. Theteachersdisputethisassertion indicating that Mrs. Gullett had never
requested copies of anything and that had she done so, shewould havereceived any information that

she sought.
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Asonemight expect, the testimony of Mother and Father reflect strongly divergent viewsas
to the controlling facts. The testimony of other witnesses not having an interest in the outcome of
the caseisfar more corroborative of Father than of Mother. Thisrecord does not reflect that Father
iswithout shortcomingsin hisparenting of thesetwo girls. Theseshortcomings, however, areburied
under adeluge of bizarre allegations by the mother which are not sustained by anything other than
her less-than-credible testimony. Asisusually the case, the two children are caught in the middle,
and while expressing a preference for their mother, they have little to say that reflects adversely on
Father. Thetwo psychological experts, Dr. David Mathis, of Tullahoma, and Dr. James S. Walker,
assistant professor of psychiatry and neurology at VVanderbilt University, reach opposite conclusions
asto which of the parents should have primary parenta responsibility. Both of these professionals
arecritical of theinability of these two parents to resolve their own personal conflicts, which both
of them indicate have a detrimental effect on the two girls. Dr. Mathis recommends that primary
parenting responsibilitiesbe givento Mother, while Dr. Walker recommendsthat primary parenting
responsibilities be left with Father.

Thetrid court held that Mother had not carried her burden of proving a substantial change
of circumstances, and the evidence certainly does not preponderate against thisfinding. Thetrial
court further found that Father had carried his burden of proving a change of circumstances which
required that Father have exclusive decision-making authority with regard to thechildren. Uponthis
finding, thetrial court further determined that such adecision wasin themanifest best interest of the
children. Once again, the evidence does not preponderate against this finding.

No other issues are raised on appeal, and the judgment of the tria court isin al respects
affirmed. Costs of the cause are assessed to Appellant.

WILLIAM B. CAIN, JUDGE
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